UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

______________________________ X
ELI ZABETH A. MARCZESKI

Plaintiff,

- agai nst - : NO. 3:02CVv894( GLG
OPI NI ON

Rl CHARD BROWN, ET AL.,

Def endant s.
______________________________ X

Plaintiff, Elizabeth A. Marczeski, who is pro se, has filed a
conpl ai nt agai nst defendants Richard Brown, the City Manager of New
London, Connecticut, and Deputy Police Chief WIlliam Gavitt and
Captain Wlliam Dittman of the New London Police Departnment. This is
t he second federal conplaint that plaintiff has filed against these
def endants, the first having been dism ssed with prejudice as to

t hese defendants.! See Marczeski v. Kanba, et al., No.

1 That action was filed on Decenber 20, 1999, against 21
defendants, including the three defendants in this action. In that
conplaint, plaintiff describes the nature of the case as including,
inter alia, violations of her civil rights and liberties by the New
London Police Departnment, harassnent, intimdation, and coercion by
the police, libelous and sl anderous statenments that she was nental ly
ill, threatened arrests, wongful search and seizure, failure to
allow her to file a conpl ai nt agai nst defendants Law, Butler, and
ot hers, and false incarceration. (Kamba Conpl. at 9-12.) Judge
Thonpson i ssued an order directing plaintiff to show cause why the
action should not be dism ssed for |ack of subject matter
jurisdiction, since the only asserted basis for jurisdiction was
diversity of the parties, pursuant to 28 U.S.C. 8§ 1332, yet there was
not conplete diversity anong the parties, since both plaintiff and
many of the defendants were citizens of Connecticut. Thereafter
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3: 99CV2479( AWI) (hereinafter referred to as the "Kanba" ac

131,

Plaintiff's Statenents to the Court dtd. 1/9/01; Doc

Def endants' Stipulation to Plaintiff's Motion to Dism ss

Def endants dtd. 1/11/01; Doc. # 135, Court's Endorsement

plaintiff nmoved to dism ss the Connecticut defendants, in
three defendants in this case (Kamba action, Doc. # 130).

statenment filed in support of her
# 131), plaintiff acknow edged that a nunmber of her
limtations and that she only had a "nere

Doc.

barred by the statute of

chance to show cause" as to her federal § 1983 claim Sh

As to dism ssing the defendants from
Connecticut, the only form[sic] to show cause
woul d be the U S. Statue [sic] of 1983 - col or
of the |aw — where the defendants acted under
color of law to deprive ne of ny rights in

violation of U S. 1983 Statue [sic]. | still
dism ssed as this is only a nmere chance to show
cause. However, | amfiling a new civil action
in Superior Court in Norw ch, CT against sone
of the defendants that | dismssed. |In

di sm ssing these defendants, much of the statue
[sic] of limtations have passed. Yet, in
bei ng sent to Connecticut Valley Hospital (CVH)
has not passed and is still within the limts

dating fromJuly 1999. The list of police wll
be cut down to Dittman and Gavitt who |ibel ed
me publicly that | was nentally ill and was
going to put ne in a nental institution .
However, the statue [sic] has passed on the
false arrest of me. . . . And, there are NO
statue [sic] of limtations on continued
harassment by the |ocal police.

(Kamba action, Doc. # 131.) We do not know whet her a stat
action was ever filed.

tion)(Doc.
. # 132,
Connecti cut
Order of

cluding the
In a

notion to dism ss (Kanba acti on,

claine were

e stated:

e-court
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1/16/01 Dism ssing with Prejudice Defendants Brown, Dittman, Gavitt,
et al..) Defendants now nove to have the instant conplaint dismssed
under Rule 12(b)(6), Fed. R Civ. P., for failure to state a claim
upon which relief my be granted, as barred by the statute of

limtations, and under the doctrine of res judicata [Doc. # 14].

[ . Plaintiff's Anended Conpl ai nt

Plaintiff responded to defendants' notion to dismss with a
menor andum a subni ssion of evidence to prove police harassnment, and
an objection, in which she also seeks to anend her conpl aint.

Def endants object to this purported anended conpl ai nt because
plaintiff did not first obtain | eave of court or the witten consent
of the defendants.

As defendants correctly point out, once a responsive pleading
has been filed, a party may anend a pleading only with | eave of court
or with the witten consent of the opposing party. Rule 15(a), Fed.
R. Civ. P. However, defendants have not yet filed a responsive

pl eading. See Barbara v. New York Stock Exchange, Inc., 99 F.3d 49,

56 (2d Cir. 1996) (holding that a Rule 12(b) motion to disnm ss is not
a responsive pleading). Therefore, under Rule 15(a), plaintiff is
entitled as a matter of right to file an amended conpl ai nt wi t hout
| eave of court or the consent of the defendants.

Thus, we will consider defendants' notion to dism ss as

addressed to the anended conpl aint rather than the original



conplaint. Defendants are in no way prejudiced by this, since they
have addressed the anmended conplaint in their reply papers.

Mor eover, the amended conplaint was filed in response to their notion
to dism ss and has omtted some of the previously pled clains.

1. St andard of Review on a Mdtion to Dismss

Di sm ssal of a conplaint pursuant to Rule 12(b)(6), Fed. R
Civ. P., for failure to state a clai mupon which relief nmay be
granted is not warranted "unless it appears beyond doubt that the

plaintiff can prove no set of facts in suport of [her] claimwhich

woul d entitle [her] to relief.” Conley v. G bson, 355 U. S. 41, 45-46
(1957). The task of the Court in ruling on a notion to dismss is
"merely to assess the legal feasibility of the conplaint, not to
assay the weight of the evidence which m ght be offered in support

thereof." Ryder Energy Distribution Corp. v. Mrrill Lynch

Commdities, Inc., 748 F.2d 774, 779 (2d Cir. 1984)(internal

citations and quotations omtted). The Court is required to accept
as true all factual allegations of the conplaint and rmust draw al

reasonabl e inferences in favor of the plaintiff. Hernandez v.

Coughlin, 18 F.3d 133, 136 (2d Cir.), cert. denied, 513 U S. 836
(1994).

The Court notes that this standard is "applied with even
greater force where the plaintiff alleges civil rights violations or

where the conplaint is submtted pro se.” [d. Wen considering the



sufficiency of the allegations in a pro se conplaint, the Court
applies "less stringent standards than [those applied to] formal

pl eadi ngs drafted by | awers.” Haines v. Kerner, 404 U S. 519, 520

(1972); see also Branhamv. Meachum 77 F.3d 626, 628-29 (2d Cir.

1996). Furthernore, the Court should interpret the plaintiff's
conplaint "to raise the strongest argunments [it] suggest[s]." Burgos

v. Hopkins, 14 F.3d 787, 790 (2d Cir. 1994).

11, Di scussi on

Def endants have chall enged the sufficiency of the allegations
of plaintiff's anmended conplaint on three grounds: as failing to
state a legally sufficient cause of action, as time-barred by the
three-year statute of limtations, Conn. Gen. Stat. 8§ 52-577,
applicable to civil rights clainm under 42 U S.C. § 1983 actions, and

as barred by the doctrine of res judicata.

A. Failure to State a C aim

Plaintiff's conplaint alleges violations of her constitutional
ri ghts by defendants under 42 U.S.C. 8 1983. In order for plaintiff
to state a claimunder 8 1983, she nust plead (1) a violation of a
ri ght protected by the Constitution or created by federal statute or
regul ation, (2) by a defendant acting under color of state [aw. \Wést
v. Atkins, 487 U. S. 42, 48 (1988). Section 1983 does not create any
substantive rights. It sinply acts as an instrunment for vindicating

federal rights conferred el sewhere. Chapnan v. Houston Welfare




Rights Org., 441 U. S. 600, 616 (1979). Thus, the first step in any 8§
1983 analysis is to pinpoint the specific constitutional right which

was al |l egedly violated. G ahamyv. Connor, 490 U. S. 386, 394 (1989).

The validity of the claimnust then be judged by reference to the
specific constitutional standard which governs that right. 1d.

B. Statute of Limtations

Wth respect to defendants' statute-of-limtations argument,
the lawis well settled that the three-year statute of limtations of

Conn. Gen. Stat. 8§ 52-5772 applies to § 1983 actions. Lounsbury v.

Jeffries, 25 F. 3d 131, 134 (2d Cir. 1994). Thus any claimbased on
an act or om ssion occurring nore than three years before the instant

conplaint was filed will be barred.

C. Res Judi cata

Under the doctrine of res judicata, a final judgment on the

nmerits of an action precludes the parties fromrelitigating clains

that were, or could have been, raised in that action. See Allen v.

McCurry, 449 U S. 90, 94 (1980); Marvel Characters, Inc. v. Sinon,

No. 02-7221, --- F.3d ---, 2002 W. 31478878, at *6 (2d Cir. Nov. 7,
2002). "Res judicata assures the finality of judgnents by precluding
a party to a lawsuit fromlitigating a claimnore than once.” See

2 Section 52-577, Conn. Gen. Stat., provides:

No action founded upon a tort shall be brought
but within three years fromthe date of the act
or om ssion conpl ai ned of.
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Chase Manhattan Bank, N. A v. Celotex Corp., 56 F.3d 343, 345 (2d
Cir. 1995). Whether a claimthat was not raised in the previous
action could have been raised therein "depends in part on whether the
sanme transaction or connected series of transactions is at issue,

whet her the sanme evidence is needed to support both clainms, and

whet her the facts essential to the second were present in the first."

Wods v. Dunlop Tire Corp., 972 F.2d 36, 38 (2d Cir. 1992) (i nternal

citations and quotations omtted), cert. denied, 506 U S. 1053

(1993).
"A stipulation disnmssing an action with prejudice can have the

preclusive effect of res judicata.” Samuels v. Northern Tel ecom

Inc., 942 F.2d 834, 836 (2d Cir. 1991). Likewi se, "[a] dism ssal
with prejudice has the effect of a final adjudication on the nerits
favorable to defendant and bars future suits brought by plaintiff

upon the sane cause of action." Nemaizer v. Baker, 793 F.2d 58, 60

(2d Cir. 1986). Plaintiff's prior conplaint against these defendants
was dism ssed with prejudice. Thus, to the extent that the clains in
this action were asserted or could have been asserted in her prior

action agai nst these defendants, they are barred.

D. Plaintiff's Clains

Interpreting plaintiff's conplaint in the nost |iberal fashion,
the Court has identified the follow ng clains agai nst defendants City

Manager Brown, Deputy Police Chief Gavitt, and/or Captain Dittmn:



1. The police did nothing to deter Law and Butler® fromtheir
continued harassnent, stalking and threats to her, her

wi t nesses, her enployer, and calling various government al
agenci es about her from Septenber 1997 to April 2001 (Am
Compl . ¢ 10);

2. The defendants have refused to allow her to file a "real"
or "factual" conplaint against Law and Butler (Am Conmpl. 11
10, 11, 23);

3. The police refused to act on her conpl aint because they
felt that she was nentally ill (Am Conpl. 1 12, 14);

4. \When plaintiff conplained to defendant City Manager

Brown, he covered up for the police and failed to

i nvestigate her conplaints of harassment by the police

(Am Conpl. § 16);

5. Plaintiff's false arrest by a police officer on June 22,
1998 (Am Conpl. 11 17, 19, 22);

6. Stal king and harassnent of plaintiff by defendants as a
result of her filing the prior lawsuit against them which
harassnent continued up to Septenber, 2002 (Am Conpl. T 17,
18, 21);

7. Failing to arrest Law and Butler for filing a fal se

3 Law and Butler were two of the defendants in the Kanba

action, as well as in another, earlier federal |awsuit before this
Judge, Marczeski v. Law, et al., No. 3:98CV1427(G.G (D. Conn.).

8



conpl ai nt against plaintiff (Am Conpl. § 17);
8. Trespassing by the police on private property as part of
their retaliation against her (Am Conpl. 7 17, 20);
9. Defamation of character (Am Conpl. § 17);
10. The inconpetency of the police departnment (Am Conpl. 91
23, 26); and
11. Intentional infliction of enmotional distress (Am Conmp.
34.)
We will now review defendants' notion to dismss as it pertains to
each of these cl ains.

1. The Police Defendants' Refusal to Stop the Harassnent,
Stal ki ng and Threats by Law and Butl er

This claimis based in large part on the sane facts that were
raised in the earlier Kanba suit against these sane defendants (see
Kamba Conpl. T 10). To that extent, this claim is dism ssed based

on the doctrine of res judicata.

To the extent that plaintiff alleges any instances of stalking
and harassnent by Law and Butler that occurred after the Kanba action
was filed, which these defendants did not stop or prevent, that part
of the claimis dismssed for failure to state a clai mupon which
relief may be granted. The facts alleged in the conplaint cannot be
reasonably interpreted as establishing any constitutional violation.
These defendants did not have an affirmative constitutional duty to
stop the all eged harassnent of plaintiff by third parties and

9



plaintiff did not enjoy a constitutional right to have the harassnent
st opped. See

Sattler v. Johnson, 857 F.2d 224, 227 (4th Cir. 1988)(victinms have no

constitutional right to have defendants crimnally prosecuted);

Slagel v. Shell Ol Refinery, 811 F. Supp. 378, 382 (C.D. II1I.

1993) (police officer had no constitutional duty to conduct
investigation of plaintiff's assault charges), aff'd, 23 F.3d 410

(7th Cir.), cert. denied, 513 U S. 1031 (1994). Thus, there has been

no violation of a constitutional right on which to base plaintiff's §
1983 claim

2. Def endants' Refusal to Allow Plaintiff to File a
"Real " Conpl ai nt Agai nst Law and Butl er

This is the sane claimthat was asserted in the Kamba conpl ai nt
(Kanba Conpl. 7 9, 13), except to the extent that it includes City
Manager Brown's failure to respond to a January 16, 2002 letter, in
which plaintiff threatened to sue himif he did not arrest Law and
Butler. Defendant Brown's failure to respond to plaintiff's threats
does not give rise to a cognizable cause of action and is dism ssed
for failure to state a clai mupon which relief nay be granted. See

Sattler, supra. The remaining clains relating to defendants' refusal

to allow plaintiff to file a "real"” conplaint against Law and Butl er

are barred by the doctrine of res judicata and are di sm ssed for

failure to state a claimupon which relief my be granted. See

10



Section 1, supra.

3. The Police Defendants' Refusal to Act on
Plaintiff's Compl ai nt Because They Reqgarded Her as
Mentally 111

In the Kanba conplaint, plaintiff conplains about defendant
Dittman's statements to third parties that she was nentally ill
(Kanba Conpl. at § 3 & p. 17), and their failure to take action on

her conpl ai nts agai nst Law and Butl er because they regarded her as

mentally ill (see section 2, supra). These are the sane clains nmade
in the instant case and, therefore, this claimw Il be dism ssed as

barred by the doctrine of res judicata. Additionally, for the
reasons set forth above, plaintiff's conplaint that defendants
refused to act on her conplaints is dismssed for failure to state a
violation of a constitutional right upon which plaintiff could base

her § 1983 claim See Section 1, supra.

4. Def endant Brown's Failure to |Investigate
Plaintiff's Compl aints of Police Harassnent

Plaintiff's next claimis that City Manager Brown failed to
i nvestigate her conplaints of harassnent by the police and covered up
for their wongful activities. This claimwas also alleged in the
Kanmba | awsuit (see Kamba Conpl. at 18-19), in which plaintiff
conpl ains that, when she filed her citizen's conplaint with Brown
regardi ng the harassnment she had received fromDittmn and anot her
of ficer, Brown assigned the matter to Dittman's good friend, Gavitt.
She all eges that the investigation was conplete and that it

11



exonerated Dittman and the other officer. No further clains are
asserted in the instant | awsuit. Therefore, this claimis disnm ssed

as barred by the doctrine of res judicata. It is also dismssed for

failure to state a claimupon which relief my be granted for the

reasons di scussed above.

5. Fal se Arrest on June 22, 1998

In the present |awsuit, plaintiff alleges that she was fal sely
arrested in 1998. This is precisely the same claimraised in the

Kamba | awsuit (see Kanba Conpl. Y 11, 25), and is, therefore,

di sm ssed on res judicata grounds. Additionally, this claimis
barred by the three-year statute of limtations, as plaintiff
conceded in her statenent filed in support of her notion to dismss
in the Kanmba action. (See Note 1, supra, Pl.'s Statenment, Kanba

action, Doc. # 131 at 2.)

6. Def endants' Stal ki ng and Harassnent of Plaintiff
in Retaliation for Filing the Prior Lawsuit

This retaliation claimrelates only to defendants Gavitt and
Dittman. Al though plaintiff's prior conplaint against these
def endants al |l eged harassnent and stal king (see Kanmba Conpl. 17 12,
15, 19), it did not allege retaliation against her for filing a
| awsuit agai nst these defendants. Thus, this claimis not barred on

grounds of res judicata. It is also not barred by the statute of

limtations, since the alleged acts of retaliation took place after
t he Kanba action was filed on Decenber 29, 1999, which is less than

12



three years prior to the filing of the instant conplaint.

A nmore difficult issue is whether plaintiff has stated a
| egal |y cogni zabl e claimunder 8 1983. "[T]he right of access to the
courts is an aspect of the First Amendnent right to petition the

Governnment for redress of grievances." Bill Johnson's Rests., Inc.

v. NLRB, 461 U. S. 731, 741 (1983); see also California Mtor

Transport Co. v. Trucking Unlimted, 404 U.S. 508, 510 (1972). As

such, this right "cannot be inpaired, either directly . . . or

indirectly, by threatening or harassing an [individual] in

retaliation for filing [a] lawsuit[]. . . ." Harrison v. Springdale

Water & Sewer Commin, 780 F.2d 1422, 1428 (8th Cir. 1986) (i nternal

citations and quotations omtted). The courts have made it clear
that a state actor nay not take retaliatory action against an

i ndi vidual that is designed or intended to punish himor her for
havi ng exercised his constitutional right to seek judicial relief.
Id. In cases involving the right of access to the court, a
plaintiff nust denonstrate that the defendant caused an "act ual

injury." Monsky v. Mraghan, 127 F.3d 243, 247 (2d Cir. 1997), cert.

deni ed, 525 U.S. 823 (1998). 1In a retaliation case, however, the
critical issue is the defendant's notive. Retaliation for exercising
a constitutional right is, initself, a violation of constitutional
rights. "If sinple vindictiveness agai nst the plaintiff on account of

[her] . . . lawsuit was the defendants' true notive, a First

13



Amendnent violation would be established.” Adler v. Pataki, 185 F. 3d

35, 45 (2d Cir. 1999); see also denview Construction, Inc. v. Bucci

165 F. Supp. 2d 545, 552 (S.D.N. Y. 2001). "An act taken in
retaliation for the exercise of a constitutionally protected right is
acti onabl e under § 1983 even if the act, when taken for a different

reason, would have been proper.” Bloch v. Ribar, 156 F.3d 673, 681-

81 (6th Cir. 1998)(internal citations and quotations omtted).

We examne plaintiff's amended conplaint within this |egal
framework. I n support of her retaliation claim plaintiff alleges
t hat :

It is common know edge that anytime anyone who

files a civil action against any police dept.,

the plaintiff can expect retaliation and

harassnent by the police in order to discourage

filing the conplaint. Most plaintiff's [sic]

| eave town to rid thensel ves of the continued

harassnent by police officers. On a public

survey, 10 out of 10 state that if they filed a

civil action against the police, they know t hat

the police would harass them
(Am Conpl. ¢ 18.) This alleged "comopn know edge" of harassnent
does not state a claimfor violation of plaintiff's constitutional
ri ghts by these defendants.

Plaintiff further alleges that throughout the Kanba action, the
def endants continued to harass her by foll owi ng her down the street
and trespassing on the property where she lives to get information
off of her truck. (lLd. at § 20.) She also alleges that the

"harassnment by the defendants canme out of retaliation of filing the

14



civil action against them and the harassnent has continued up to Sept
[sic] 2002." (ld. at § 21.) She also states that an O ficer Sl oan,
not a defendant in this case, canme to her apartment and told her that
her music was too |oud and threatened her with a citation if she
pl ayed the nmusic again. She alleges that he told her that the "entire
police departnment had sonme nmeno on [her] with [her] nmug shot, that
[she] was nentally ill and to arrest [her] on anything to squash any
law suits.” (Am Conpl.  25.)4%

We find that plaintiff has sufficiently alleged a claim of
First Amendnment retaliation to survive defendants' notion to dismss.
She has all eged that she filed a federal |awsuit agai nst these
def endants and thereafter they harassed her by follow ng her down the
street, by trespassing on private property to get information off of

her truck, and by repeatedly parking behind her truck in retaliation

4 She further alleges that another officer, Oficer Song, also
not a party to this case, cane to her house apparently in response to
her conpl aint that another tenant was all owi ng her dog to urinate on
plaintiff's deck and that the tenant had dropped an ashtray of
cigarettes on her deck. She states that O ficer Song was confused
and went to the wong apartnment and then to managenent and "by the
time the story got there, ny friend (who does not own a dog) had her
dog urinating on ny air conditioner which no animal or human coul d
reach without a ladder."”™ (Am Conmpl. T 26.)

It is unclear how these all egations support her clains of
retaliation by the named defendants, except to the extent that
plaintiff seems to believe that this incident and the alleged
i nconpet ence of the police departnent constitute harassnent or
retaliation against her. (See Am Conpl. § 26.) In either event,
t hese all egations about O ficer Song do not support her clains of
retaliation asserted agai nst defendants Gavitt and Dittman.
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for her filing the lawsuit against them This is sufficient to state

a claimfor retaliation under § 1983. See Bristow v. Clevenger, 29

Fed. Appx. 813, 814 (3d Cir. 2002)(reversing the district court's
di sm ssal of a First Amendment retaliation claimwhere the pro se
plaintiff alleged that the township police officer had been stal king
her and ot herw se harassing her in retaliation for her successfully

suing himin an earlier civil rights action); Thomas v. City of

Chi cago, 155 F. Supp. 2d 820, 822 (N.D. Ill. 2001)(hol ding that
plaintiff had alleged a claimfor retaliation under the First
Amendnment where he alleged that the City had issued a parking ticket
in retaliation for his |awsuit against the City).

7. Defendants' Failing to Arrest Law and Butl er and
Filing a False Conplaint Against Plaintiff

These are the sane clains discussed in sections 2,3, and 5, and
will be dism ssed for the sane reasons.

8. Trespassing by the Police on Private Property

This claimis enconpassed in section 6, discussed above, and
will not be dismssed to the extent that it is part of plaintiff's
retaliation claim In all other respects, it is dismssed for

failure to state a claim See Hi ckonbottomv. City of Chicago, 739

F. Supp. 1173, 1179 (N.D. 1ll. 1990) (police surveillance of
plaintiff's apartnent did not violate the
Fourth Amendment in that plaintiff had no reasonabl e expectation of

privacy as to his comngs and goings); Phillips v. City of San Jose,
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No. C-94-20468, 1994 W. 706213, at *4 (N.D. Cal. Dec. 13,
1994) (al | egations that the police officers foll owed and observed
plaintiff in public areas were not sufficiently egregious to

constitute a due process violation under the Fourteenth Amendnent).

9. Def amati on of Char acter

Plaintiff states in paragraph 17 of her anmended conpl aint that
she is alleging a claimfor defamati on of character but there are no
facts alleged to support this claim |Indeed, the Court is unable to
di scern agai nst which defendants this claimis asserted. Therefore,
this claimis dismssed for failure to state a clai mupon which

relief may be granted.

10. The I nconpetence of the Police Departnment

Plaintiff's conplaints about the inconpetence of the police
departnment do not state a cognizable constitutional claimagainst any

of the naned defendants and, therefore, are di sm ssed. See Section

1, supra.

11. Intentional Infliction of Enptional Distress

Plaintiff also asserted a claimfor intentional infliction of
enmptional distress in the Kanba | awsuit. However, since this case
i nvol ves sonme clains that post-date Kanba, we cannot hold that al

aspects of plaintiff's intentional infliction of enotional distress

claimare barred by the doctrine of res judicata.

The Connecticut Supreme Court has set forth the necessary
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el ements of a claimfor intentional infliction of enptional distress:

In order for the plaintiff to prevail in a case
for liability under . . . intentiona

infliction of enotional distress, four elenments
must be established. It nust be shown: (1)

that the actor intended to inflict enotional
di stress or that he knew or should have known
that enotional distress was the likely result
of his conduct; (2) that the conduct was
extreme and outrageous; (3) that the

def endant' s conduct was the cause of the
plaintiff's distress; and (4) that the
enotional distress sustained by the plaintiff
was severe.

Appl eton v. Board of Educ. of Town of Stonington, 254 Conn. 205, 210

(2000) (i nternal quotation marks and citations omtted). "Liability
for intentional infliction of enotional distress requires conduct
exceeding all bounds usually tolerated by decent society, of a nature
which is especially calculated to cause, and does cause, nental

distress of a very serious kind." Ancona v. Mnafort Bros., Inc., 56

Conn. App. 701, 711, cert. denied, 252 Conn. 954 (2000).

Consi dering only that conduct of defendants occurring after the
Kamba conplaint was filed, plaintiff has alleged that the police
defendants failed to stop Law and Butler from harassing her (Am
Compl. § 10); defendants failed to respond to her request to file a
conpl ai nt agai nst Law and Butler (Am Conpl. 9§ 10); police cars have
foll owed her and parked behind her truck (Am Conpl. ¥ 20); defendant
Brown failed to respond to a letter fromplaintiff threatening him

with a lawsuit if he did not arrest Law and Butler (Am Conpl. 9§ 23).
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These all egations, which we assune to be true for purposes of ruling
on this notion to dismss, do not rise to the |evel of extreme and
out rageous conduct that would support a claimfor intentional
infliction of enotional distress. Therefore, that claimis dism ssed
for failure to state a clai mupon which relief nmay be granted.

| V. Concl usi on

For the reasons set forth above, all of plaintiff's clainms
agai nst Defendant Brown are dism ssed. Likewi se, all of her clains
agai nst Defendants Gavitt and Dittman are di snm ssed except for her
cl aimagainst themfor retaliating agai nst her for exercising her
right to petition the court for redress. Accordingly, Defendants'
Motion to Dism ss [Doc. # 14] is GRANTED as to Defendant Brown, and
i's GRANTED I N PART AND DEN ED I N PART as to Defendants Gavitt and
Dittman.

SO ORDERED.

Dat e: Novenber 21, 2002.
Wat er bury, Connecti cut.

/sl
GERARD L. GOETTEL,
United States District Judge
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